ARTICLES OF ASSOCIATION OF THE

ARUBA BEACH CLUB COOPERATIVE ASSOCIATION

NAME

Article 1

1. The Association bears the name of “COOPERATIEVE VERENIGING ARUBA BEACH CLUB”, in the present Articles of Association also to be indicated by “the Association”.

2. In correspondence with countries abroad the Association can indicate itself in the English language as “ARUBA BEACH CLUB COOPERATIVE ASSOCIATION” and in the Spanish language as “COOPERATIVA ARUBA BEACH CLUB”.
DOMICILE

Article 2

The Association is established in Aruba.

DURATION

Article 3

The Association shall have a term of thirty years.  After that period it may be extended, as provided by law.

(NOTE: Before the termination of this period of thirty years the general meeting of members may decide to extend the Association for another thirty years.  Such extensions may be repeated again and again. At present the Board of the Association has an agreement with the developer to convert the lease of the building into a long lease of the building.  Therefore, the Association will hold all property rights to the building as long as the Government continues the right of long lease.)

PURPOSE

Article 4

The Association has been formed to further the material interests of its members by providing them with hotel accommodations in Aruba.  In furtherance of such purpose, the Association may acquire personal and or real property including but not limited to interests in the hotel to be built, known as the “Aruba International Beach Club”, and may take all lawful actions toward fulfilling its purpose.

LIABILITY

Article 5

The liability of the members pursuant to the “Ordinance governing Cooperative Associations” is limited to an amount not exceeding ONE HUNDRED UNITED STATES DOLLARS (U.S. $100.00) per share.

MEMBERSHIP

Article 6

1. Only persons who are competent under the Law to enter into agreements may be members.

2. The Board of the Association shall govern admission of members.

All membership shall be personal.  All judicial entities must designate the voting member.

3. Membership applications must be made in writing to the Board of the Association.

4. A person who has been admitted to membership by the Board shall not exercise his membership rights until he has participated for at least one share of the capital of the Association, and has paid in at least thirty percent (30%) of such share.

5. Memberships may not be sold or transferred but may pass by devise or descent. (NOTE OF EXPLANATION TO ENGLISH TRANSLATION: Under Netherlands Antilles law, the membership and shares must be viewed separately. Accordingly, wherever a transfer of shares is allowed within these articles, the old membership is terminated and the transferee must qualify as a new member.

TERMINATION OF MEMBERSHIP – GENERAL

Article 7

Membership terminates by:

a. Notice of termination by the member;

b. The member being stricken from the roster of members:

c. The death of the member.

TERMINATION OF MEMBERSHIP – VOLUNTARY

Article 8

1. A member may terminate his membership by serving written notice of his desire to terminate on the Board by registered mail.  Such termination shall only become effective at the end of the fiscal year of the Association, with a minimum of two (2) months notice.

2. Upon notice of termination by the member, all amounts due the Association by the member shall immediately become payable. Membership shall not be terminated under this Article until all amounts owed by the member to the Association have been paid.

TERMINATION OF MEMBERSHIP – INVOLUNTARY

Article 9

1. The Board may terminate a member by striking him from the roster of members.

2. A member may only be stricken from the roster of members if, in the judgment of the Board, the member, to a serious extent and repeatedly;

a. violates the Articles, By-Laws, or rules of the Association;

b. fails to timely fulfill his financial obligations to the Association.

c. acts to a serious extent contrary to the Association’s interests, or causes damage to the Association in such a way that it cannot be expected in reason from the Association that it will continue the membership of the member in question.

3. Prior to being stricken, a member must be given an opportunity to respond to the charges against him, or at least be given notice of such action, by registered mail, by the Board, or be given reasonable opportunity to respond to such charges in writing.

4. Notice of such termination must be given to the member by registered mail. Such notice shall set forth the charges against the member, which led to such termination.

5. On being stricken from the roster, all claims due the Association shall immediately become payable.

6. The expelled member shall communicate by registered letter to the Board, within six months following the day of expulsion, in whose name his share –and the right-to-use therewith connected – has to be registered, in default whereof the Board is entitled to declare the share in question void and - without any compensation payable to the expelled member – to issue a new share to be sold for the benefit of the Association. Shall be void all nominations by the expelled member of spouse or minor children or legal entities in which the expelled member participates for more than fifteen percent of the issue capital or nominations of any other nature through which the expelled member will retain directly or indirectly the enjoyment of his suite. In the event the expelled member has not settled his financial obligations toward the Association, the Board shall refuse to acknowledge the transfer as meant in this section and the legal consequence as meant in the first part of this section will go into effect.

TERMINATION OF MEMBERSHIP – DEATH

Article 10

1. On the death of a member, his membership shall transfer to his lawful heirs, together with all of the rights and obligations thereon.

2. In the event there is more than one heir, the heirs shall designate a representative to exercise the rights of the membership within three (3) months after the death of the member.  The name and address of the representative shall be communicated to the Board by registered mail.

3. If Section 2 of this Article is not complied with within the stated period, the heirs shall be deemed to have given notice of termination of membership.

MEMBERS’ RESPONSIBILITIES

Article 11

Members shall, at all times, abide by the Articles and By-Laws of the Association and the lawful directives of the general meetings of members and the Board.

CAPITAL AND SHARES

Article 12

1. The capital of the Association consist of a number of timesharing weeks in the following series and to the following amounts:

Series A (High Season, royal superb suites): 160 timesharing weeks;

Series B (High Season, deluxe suites): 512 timesharing weeks;

Series C (High Season, superior suites): 1,424 timesharing weeks;

Series D (Low Season, royal superb suites): 360 timesharing weeks;

Series E (Low Season, deluxe suites): 1,152 timesharing weeks;

Series F (Low Season, superior suites): 3,204 timesharing weeks;

2. A member is any person listed on the share certificate.  The voting member is the first person named on the share certificate, or the person designated as such by the owners of the share to the Board of Directors.  Each share can only have one (1) voting member.

All Payments for shares shall be made at the time of admission to membership and in cash.

3. Members may exchange their shares with other members, with the prior consent of the Board, regardless of which series of shares are involved.

4. Only members may participate in the capital of the Association. Members may not transfer shares to persons who have not been accepted for membership in the Association, and may not transfer shares unless:

a. no amounts are due to the Association by the transferring member with reference to such shares;

b. the new member assumes all responsibilities and obligations thereon;
5. All references to shares, share certificates and shareholders shall encompass shares, share certificates and shareholders of all series, unless expressly stipulated otherwise.

SHARES

Article 13
1. The shares are registered in the name of their owner.

2. The shares are recorded in a register that is kept posted up to date, by the Board, at the office of the Association. The recording must state the name of the member, his place of residence or the domicile chosen by him, the series, the quantity and the numbers of his shares, and also the amounts that have been paid in on each share and the date on which such payments have been made.

3. Each transfer of a share must be entered into the register of shares, and each such entry must be signed by at least two members of the Board.

4. Transfer of a share shall be effectuated by the written acknowledgement of the transfer by the Association. Entry in the registry of the transfer, as set forth in the preceding paragraph, shall evidence such acknowledgement of the transfer by the Association, which consent shall be communicated by the Association, in writing, to the members involved.

GENERAL MEETING OF MEMBERS

Article 14

1. The general meeting of members shall be the highest governing body of the Association. The decisions of the general meeting of members, made according to law and within the framework of the Articles of Association, shall be binding on the members of the Board.

2. An annual general meeting of members shall be held within six (6) months after the end of the fiscal year of the Association. At such meeting, among other things:

a. The Board shall render an accounting for the past fiscal year;

b. The balance sheet and profit and loss statement shall be ratified;

c. The  budget, and each member’s pro rata share shall be determined;

d. Any vacancies on the Board shall be filled.

3. The accounting shall be deposited by the Board, within one (1) month after its ratification, at the office of the Recorder of the Court of First Instance in Aruba.

NOTICE OF GENERAL MEETINGS

Article 15

1. The general meeting of members shall be called by the Board upon written notice to each member at the address indicated in the register of members.  Members shall receive at least (30) days notice of each general meeting (not counting the day of mailing and the day of the meeting.) The notice shall contain the agenda of the meeting.

2. Special general meetings may be called, as often as desired, by the Board or by a verification by the Board of the proxy votes of at least 20% of the voting members, upon a written request to the Board, such request containing a statement of the subject matter to be dealt with at the meeting.

3. Within fourteen (14) days after verification of such request, notice of the special general meeting shall be sent to the members, such meeting to be held not alter than fourteen (14) days from the notice.

4. If the Board fails to call such special general meeting on the request of the members, the requesting members may call same.

5. All proxy cards must contain the member’s name, printed and signed, membership number, number of votes and preprinted date of mailing.  All proxy cards are valid for a maximum of 91 days from the preprinted date of mailing.

VOTING

Article 16

1. Each A share entitles to forty-five (45) votes,

Each B share entitles to thirty-nine (39) votes,

Each C share entitles to thirty-five (35) votes,

Each D share entitles to thirty-two (32) votes,

Each E share entitles to twenty-six (26) votes,

Each F share entitles to twenty-two (22) votes,

2. All resolutions shall be adopted by absolute majority of the votes validly cast except in the election or appointment of officers or Board members when a plurality of votes cast will be sufficient.

 

3. In case of a tie vote, a second vote shall be taken. If there is another tie then, the lot shall decide if it concerns persons. If it concerns matters, the motion shall be deemed rejected.

4. The Chairman of the Association or, in his absence, the eldest Board member in age present, shall preside over meetings of members.  All meetings of members shall be held in Aruba.

5. A voting member may have himself represented in the meeting by a proxy authorized in writing. Members of the Board and in general persons employed by the Association cannot act as proxy of a member in the meeting.

6. Members may put forth proposals for inclusion on the agenda of the general meeting of members, provided such articles are submitted in writing, and signed by a minimum of 10% of the total membership, and are in accordance with the laws of Aruba.  All submissions must be received at least 4 months prior to the Annual Meeting.

7. The Board shall put matters indicated in the preceding section on the agenda.

 

QUORUMS AND MINUTES AT

THE GENERAL MEETING OF MEMBERS

Article 17

1. At the general meeting of members, a quorum sufficient to make valid decisions shall be a majority of the total outstanding votes, either in person or by proxy.

2. If such quorum is not represented at any meeting of members, the meeting shall be postponed for a period of not less than two weeks, nor more than two (2) months. When the meeting is reconvened, a quorum shall be the total votes represented at the reconvened meeting.

3. At all general meetings of members, unless a notarial deed is made thereof, written minutes shall be made, such minutes to be signed by the presiding Board member at the meeting, one other member of the Board and one member present, or represented, at the meeting 

MANAGEMENT

Article 18
1. The Board of the Association shall consist of at least five persons, and a maximum of nine persons, 

A chairman, a vice –chairman, a secretary, a treasurer, and one or more members. If the Board consists of more than five members, the number of members shall be odd at all times.

2. The Chairman, Treasurer, Secretary and all other Board Members have to be members of the Association, but need not be a resident of Aruba.

3. The members of the Board shall be elected by the general meeting of members for a period of five years, it being understood that the members of the Board shall lose their membership of the Board by operation of the law, if their membership of the Association terminates, irrespective of the way in which it terminates. The members of the Board may be discharged by the Meeting of Members at all times. Members of the Board shall be eligible for re-election after their five-year term.

4. The nominations and the duties of the members of the Board shall be regulated in the By-Laws. 

5. Meetings of the Board shall be held as often as the Chairman or two members of the Board so desire.

6              Resolutions of the Board shall be adopted by absolute majority of votes. Minutes shall be kept of the business transacted in the meetings of the Board, which shall be signed by at least three members of the Board. 
REPRESENTATION

Article 19

1. The Board shall be the managing body of the Association. The Board shall represent the Association in and out of court.

2. The Board may, while retaining full responsibility, appoint one or more of its members, or other persons, to perform the day to day operations of the Association.

3. The majority of the Board may commit the Association to third parties, by a writing signed by such members, although the entire Board retains full responsibility therefore.

4. Prior approval or authorization of the general meeting of members is required by the Board for the following;

a. The sale and encumbrance of real property;

b. The full membership must vote for any transaction for sums in excess of TWO HUNDRED AND FIFTY THOUSAND UNITED STATES DOLLARS ($250,000).

No project can be split to circumvent this provision;

c. Entering into contracts for periods in excess of one (1) year;

d. Acting as guarantor or surety, in any way for any party;

e. Petitioning the Courts of Justice of a moratorium on debts, or for the bankruptcy of the Association.

5. Sections 4 b and 4c of this Article shall not be applicable to acts or agreements concerning the hotel, “Aruba International Beach Club”.

6. The Board may contract with professionals to assist it in fulfilling its function, and by committees appointed by the Board from the membership. The Board may terminate such contracts or appointments at any time.

AUDITS

Article 20

1.             The general meeting of members may retain independent experts to review the management and administration of the Association.  The costs of same shall be borne by the Association.

4. The Board shall give its full cooperation in the event of such review, and shall allow full access to all books and records of the Association to such experts.

FINANCIAL OBLIGATIONS OF THE MEMBERS

Article 21

1. Prior to each annual general meeting of members, the Board shall prepare a budget of income and expenses of the Association for the forthcoming fiscal year, such budget to be submitted to the members at such meeting for ratification.  The budget covering the first fiscal year of the Association shall be determined by the Board according to its reasonable judgment.

2. Each member shall pay his pro rata share of the expenses of such budget, in advance, according to the number and type of shares he owns.

3. The aforementioned budget is to be ratified at the annual general meeting of members. 

FISCAL YEAR

Article 22

1. The fiscal year of the Association runs from the first day of July up to and including the thirtieth day of June of the following year. The first fiscal year runs from the commencement of the Association up to and including the thirtieth day of June one thousand nine hundred and seventy-six. Notwithstanding the foregoing, the fiscal year commencing July 1, 1976 shall be extended to end October 3, 1977. Thereafter all subsequent fiscal years shall commence on the first day of November and run until the subsequent 31st day of October.

2.             The Association’s books shall be kept in accordance with generally accepted accounting standards, as determined by the Board.

3. No later than four (4) months after the end of each fiscal year, the Board shall prepare a financial statement covering such fiscal year, such statement to indicate the method of valuation of the assets of the Association, as well as the budget provided for in Article 21.

4. At least one month prior to the annual general meeting of members, the financial statements and budget shall be available for review of the members, in the office of the Association.

SURPLUS AND RESERVES

Article 23

1. Surplus is the net result after deduction of all expenses, losses depreciation and reserves for depreciation and reserves for depreciation from gross income.

2. If in any year a loss has been sustained that cannot be recovered from reserves, no surplus shall be deemed to have been realized until net surplus exceeds such loss.

3. From the surplus, a portion to be determined by the annual general meeting of members shall be credited to an account called “General Reserve Fund”. Whatever is left thereafter is put into an account called “Earned Surplus”.

EARNED SURPLUS

Article 24

The credit balance in the account “Earned Surplus” shall be divided over all fully paid shares, in proportion to the participation in the capital, with a maximum of six percent (6%) of the par value of each such share.  All payments must be rounded down to amounts of one U.S. Dollar or a multiple thereof. Whatever remains undivided is placed in the account “Earned Surplus” for the following year.

REGISTER

Article 25
1. At the office of the Association in Aruba, the Board shall keep posted, up to date, an unstamped register that has first been initialed and authenticated by the Judge of First Instance, sitting in Aruba, containing:

a. The Articles of Association of the Association;

b. Sufficient indication of the names and addresses of the members, and  shares owned by each;

c. Sufficient indication of the names and addresses of members of the Board;

d. The date the members joined the Association and the termination of their membership if applicable;

e. The date of appointment and termination of the members of the Board.

Said register must be posted daily.

2. All members may inspect the register during normal business hours, and may make a copy or extract of same, any cost thereof to be borne by such member.

REGISTRATION OF MEMBERSHIP

Article 26

1. With the exception of the founders, membership in the Association and termination of same is evidenced only by an entry made, dated, and signed by the Board in the register. In the case of a voluntary termination, the entry must be evidenced in writing within the register by the resigning member.

2. Striking a member from the roster of members shall become effective only upon entry in a similar manner into the register. Such entry need not be signed by the member.

BY-LAWS

Article 27

1. A set of By-Laws for the purpose of implementing and supplementing the Articles of Association shall be adopted by the members at the general meeting of members.

2. The By-Laws may not contain provisions that are in conflict with either the law or present Articles of Association.

3. The By-Laws may provide for making services available to the members beyond those services already provided for and the Association may or may not provide for charges to the members.

4. The initial set of By-Laws may legally be adopted by the Board, which By-Laws shall be effective until amended or replaced by the members according to the provisions set forth herein.

DISPUTES

Article 28

1. All matters which are not covered by the Articles of Association or the By-Laws shall be resolved by the Board.

2. A dispute exists for the purpose of the preceding section, when one of the members involved, or the Board acting in the name of the Association declares that such is the case.

3. All disputes between CDM and ABC shall be settled by binding arbitration.

AMENDMENT OF THE ARTICLES OF ASSOCIATION

Article 29

1. These Articles of Association can only be amended by a notarial deed executed by the Board. No such amendments shall be made unless the Board shall have been authorized to do so by a resolution passed by absolute majority of all validly cast votes of the general meeting of members. At such meeting, a minimum of two thirds (2/3) of the members must be represented.

2. In the event the required number of members are not represented at such a meeting,  the meeting shall be adjourned. At such adjourned meeting to be held no later than two (2) months, or earlier than two (2) weeks, from the date of the original meeting, authorization may be given to the Board to amend the Articles of Association by a vote of two thirds (2/3) of the members represented at the adjourned meeting.

 

DISSOLUTION

Article 30

1. The Association may be dissolved:

a. By the expiration of the term for which it was enacted;

b. By a resolution of the general meeting of members, passed in the same method as set forth for amending these Articles of Association;

c. By judicial decree;

d. By its own bankruptcy.

2. In the event of dissolution and liquidation of the Association, the members have no further liability other than as set forth in Article 5 of the Articles of Association.

LIQUIDATION OF THE ASSOCIATION

Article 31

In the case of dissolution of the Association, unless decided otherwise by the general meeting of members, the Board shall be in charge of the liquidation of the affairs of the Association, under the control of a supervisory commission.

DISTRIBUTIONS ON LIQUIDATION

Article 32

Any amounts remaining after payment of all debts shall be distributed as follows: In the event such amount is larger than the total par value of all outstanding shares, to the extent possible, the members shall receive the full participation in the capital of the Association and any balance remaining shall be distributed to the members in accordance with the provisions hereof which govern distribution of surplus. In the event such amount is less than the total par value of all outstanding shares, such amount shall be distributed pro rata.

FINAL PROVISIONS

Article 33

Until this instrument and any amendments or extensions hereto as well as the approval by the Governor thereto have been entered in the public records in a manner prescribed by law and made public, it shall be of no force and effect to those than its members and directors. The Association shall not function as a legal entity prior to recording and publication.

MISCELLANEOUS PROVISIONS

Article 34

The Board shall decide all issues not specifically provided for. Wherever the term “person” is used in these articles, it shall also be deemed to include all natural persons and other entities, permitted to be included under the law.

To conclude, the appearer declared that the Governor of the Netherlands Antilles by decision of November 10, 1983, number 10, on a draft of this document, granted the declaration as required in Article 97 of Netherlands Antilles commercial law.

Approved by the decree of November 10, 1983, # 10, Willemstad 16 November 1983.

Head of Central Bureau of Judicial & General Affairs

signature: N.G. Navarro

Registered under number 2054

Aruba, December nineteen, nineteen hundred and seventy-four

The inspector of Taxes (signed) M.F. Booi

NOTE: The original Dutch version of the Articles of Association was officially approved by decree no. 5 of his Excellency, the Governor of the Netherlands Antilles, on December 31, 1974.  Changes to the Articles of Association approved by Members May 1981, May 1982, May 1983, June 1989, January 1997, June 1998, June 1999, May 2002, April 2003 and April 2006.

 

